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Right of Private Defence

(IPC Secs. 96 to 106)

Things done in private defence (Sec-96)
Nothing is offence, which is done in the exercise of the Right of Private defence.

Principle and scope

Secs. 96 to 106 of IPC codify the entire law relating to right of private defence of person and property including the extent of and limitation to exercise of such right.

It is a fundamental principal of criminal jurisprudence that an accused is presumed to be innocent, and therefore, the burden lies on the prosecution to prove the guilt of accused beyond reasonable dought. But under Sec. 105 of the evidence Act the burden of proving the existence of circumstances bringing the case within the exception lies of the accused and the court shall presume the absence of such circumstances.

The right of private defence conferred by the Code is essentially one of defence or self-protection and not any right of reprisal or punishment. It is subject to restriction imposed by Sec.99 and they are as important as the right of self. One of the limitations is that the harm must not be more than that is legitimately necessary for the purpose of defence. Moreover the right is co-terminous with the commencement and existence of a reasonable apprehension or danger to body from an attempt or a threat to commit the offence. It avails only against a danger, real, present and imminent. An act which would otherwise be an offence, is declared by this section not to be an offence if committed in the exercise of the right of private defence. But it cannot be conceded to a person who manipulates the situation wherein he can take recourse to private defence to justify an act of aggression.   

The right of private defence is highly prized and valuable right granted to a citizen to protect his person and property against unlawful aggression by offering effective resistance. 

The exercise of the right of private defence must never be vindictive or malicious. The force, which a citizen defending himself or his property is entitled to use, must not be unduly disproportionate to injury, which is to be averted, or which is reasonably apprehended and should not exceed its legitimate purpose.

 The right of private defence is a plea in defence and not a right of reprisal or punishment.

When a plea of right of private defence is raised by an accused, and then the absence of injuries on the person of the accused may lead to the presumption that deceased was unarmed but this presumption is rebuttable. When it is proved that the deceased was unarmed and defenceless during assault the question of right of private defence either of person or property did not arise.

· Inflicting injuries in exercise of the right is permissible only case of three categories of situation described but when the victim sustains 15 injuries after he was completely overpowered, the accused is not entitled to invoke the plea of self defence. The Supreme Court has pointed out that an act in exercise of right of private defence does not give rise to any right of private defence in return.

· When the accused inflicts injury with vengeance he cannot plead right of private defence.

· No right of private defence exits on the mistaken notice about its existence.

When it is proved that the deceased was waylaid and then murdered by the accused, the accused cannot claim right of private defence. When the deceased attacked a disabled person having one hand with a bamboo, the giving of blow by the disabled person to the deceased with a pen-knife which proves fatal fully protects him.

The accused fired from his gun in self-defence on being attacked by the assailant, but the shot hit another person. Still the accused is protected.

The manner of assault on three victims, the consequence of which is the death of three of them cannot for a moment give rise to the right of private defence of the accused.

The right of private defence is not a right to take revenge nor is it a right of reprisal.

Where the accused assaulted the deceased when he found him molesting sexually his (the accuser’s) minor daughter, he was acquitted on the ground that he did so in exercise of the right of private defence.

Specific plea 

It is not necessary that the accused should take the plea specifically before the commencement of the trial. Even in the absence of such a plea, the accused is not precluded making out such a defence on the basis of the prosecution evidence. Even in the absence of a specific plea, it is open to the court to consider if a case of self-defence is made out from the materials on record. When accused person sustaining injuries during the same occurrence, take the plea of self-defence, such plea cannot be lightly ignored particularly in the absence of any explanation of their injuries by the prosecution. If the accused acted on self-defence, they are not required to prove such plea beyond all reasonable doubt and if two views are possible, the accused should be given the benefit of doubt.

Burden of proof – how discharged

When a person charged with an offence sets up, at the trial, a plea that one of the exceptions, general or special in the Penal Code or any other law defining an offence protects him.  The burden of proving the exception unmistakably lies upon him, but this burden is required to be discharged if the prosecution can establish that in the absence of such a plea he would be guilty of the offence charged with.  In other words, no question as to the exercise of the right of private defence would arise until and unless the prosecution has succeeded in proving what would; but for such right or private defence, be an offence. The burden of proving the existence of the circumstances bringing a case within the exception lies on the accused and the court shall presume the absence of any such circumstance. It is for accused to rebut the presumption by placing materials before the court sufficient to make it consider the existence of the said circumstances so probable that a prudent man would act upon them. The accused has to satisfy the standard of a prudent man. The evidence itself may not be sufficient to discharge the onus under section 105 of evidence Act, but it would be sufficient if it raises a reasonable doubt in the mind of a judge as regards one or other of the essential ingredients of the offence itself.

Free fight and aggressor

The right of private defence is not available to a person who himself is the aggressor against the person defending himself against his right of private defence. A person has a right of repelling an attack by use of such force as is necessary but he does not have the right to come prepared for a fight and then after attacking an unarmed victim claims the right of private defence on being hit by the victim or his associates.

Where A trespassed upon the land of B and has been in possession for a period within which B could have had time to seek redress under the law, B is not entitled to take the law into his own hands and attempt to evict A by force. If B does so, he would be the aggressor and A’s act in defending his possession would be one in the exercise of his right of self –defence. A free fight is one where both the sides mean to fight from the start, go out to fight and there is a pitched battle. The question of who attacks and who defends in such a fight is wholly immaterial and defends on the tacticsRight of Private Defence.doc adopted by rival commanders. In a case of free fight no right of private defence is available to either party and each individual must be held responsible for his own act.

Unlawful assembly

   Where a party of five or more fights another person or party with the common intention of defending their right, they do not constitute an unlawful assembly and right of private defence is available to them. But if they fight with the common intention of vindicating their right by the use of unlawful force, they constitute an unlawful assembly and no right of private defence would be available to them.

Right against lawful acts

There cannot be any right of private defence against lawful acts. Thus where A seized cattle of B under section 10 of the cattle trespass Act, and on the ground that the cattle had caused damage to pound. It was held that B had no right to rescue the cattle by force in the exercise of his right of private defence as A’s act in taking the cattle to the pond was not an offence however, mistaken he might be about his right to the crop or land.

Right of private defence of the body and property (Sec - 97)

Every person has the right, subject to the restrictions contained in Section 99, to defend. First: - His own body and the body of any other person, against any offence affecting the human body. Secondly: - The property, where movable or immovable, of himself or of any other person, against any act which is an offence failing under the definition of theft, robbery, mischief or criminal trespass, or which is an attempt to commit theft, robbery, mischief or criminal trespass.

Note: There is no right of private defence against unarmed and unoffending person. The right of private defence of person and property has to be exercised subject to the following restrictions:

· It is not available if there is sufficient time for recourse to public authorities.

· More harms than that is necessary should be caused in the exercise of the right.

· There must be reasonable apprehension of death or grievous hurt to the person or damage to the property concerned.

The application of Sec.97 is as the section itself provides, subject to the restrictions imposed in sec.99. On a plain reading of Sec-97 it is patently clear that the right of private defence, be it to defend person or property, is available against an offence. There is no right of private defence against any act, which is not an offence.

Right of private defence against the act of a person unsound mind, etc (Sec-98)

When an act, which would otherwise be a certain offence, is not that offence, by reason of the youth, the want of maturity of understanding, the unsoundness of mind or the intoxication of the person doing that act, or by reason of any misconception on the part of that person, every person has the same right of private defence against that act which he would have if the act were that offence.

Illustrations

· D, under the influence of madness, attempts to kill A, D is guilty of no offence. But A has the same right of private defence, which he would have if D were sane.

· A enters by night a house, which he is legally entitled to enter. Z is good faith taking A for housebreaker, attacks A. Here Z, by attacking A under this misconception, commits no offence. But A has the same right of private defence against Z, which he would have if Z ere not acting under that misconception.

Acts against which there is no right of private defence (Sec-99)
There is no right of private defence against an act which does not reasonably cause the apprehension of death or of grievous hurt, if done, or attempted to be done, by a public servant acting in good faith under colour of his office, though that act may not be strictly justifiable by law.

There is no right of private defence against an act which does not reasonably cause the apprehension of death or of grievous hurt, if done or attempted to be done, by the direction of a public servant acting in good faith under colour of his office, though that direction may not be strictly justifiable by law.

Extent to which the right may be exercised

The right of private defence in no case extends to the inflicting of more harms than it is necessary to inflict for the purpose of defence.

· A person is not deprived of the right of private defence against an act done, or attempted to be done, by a public servant, as such, unless he know or has reason to believe, the person doing the act is such public servant.

· A person is not deprived of the right of private defence against an act done, or attempted to be done, by the direction of a public servant, unless he know, or has reason to believe, that the person doing the act is acting by such direction, or unless such person states the authority under which he acts, or if he has authority in writing, unless he produces such authority, if demanded.

When the right of private defence of the body extends to causing death (Sec-100)

The right of private defence of the body extends, under restrictions mentioned in the last preceding section, to the voluntary causing of death or of any other harm to the assailant, if the offence which occasions the exercise of the right be of any the descriptions hereunder enumerated, namely-

· Such an assaults as may reasonably cause the apprehension that death will otherwise be the consequence of such assaults.

· Such a assaults as may reasonably cause the apprehension that grievous hurt will otherwise be the consequence of such assaults.

· An assault with intention of committing rape.

· An assaults with the intention of gratifying unnatural lust.

· An assault with the intention of kidnapping or abducting.

· An assault with the intention of wrongfully confining a person, under circumstances which may reasonably cause him to apprehend that he will be under to have recourse to the public authorities for his release.

When such right extends to causing any harm other than death (Sec-101)

If the offence be not of any of the descriptions enumerated in the last preceding section, the right of private defence of the body does not extends to the voluntary causing death to assailants, but does extend, under the restrictions mentioned in Sec-99, to the voluntary causing to the assailant of any harm other than death.

Aggressors

Aggressors, even if they received injuries from the victims of their aggression, can not claim any right of private defence.

Burden of proof

The burden of proof which rests on the accused to show that any of the general exception is attached, does not absolute the prosecution from discharging the initial onus and it never shifts to the accused except when a statute displaces the presumption of innocence.

Commencement and continuance of the right of private defence of the body (Sec-102)

The right of private defence of the body commences as soon as a reasonable apprehension of danger to the body arises from an attempt or threat to commit the offence though the offence may not have been committed and it continues as long as such apprehension of danger to the body continues.

Applicability

The threat must reasonably give rise to the present and imminent and no remote or distant danger. The right of private defence is available for protection against apprehended unlawful aggression and not for punishing the aggressor for the offence committed by him. It is preventive and not punitive right. If after sustaining a serious injury there is no apprehension of further danger to the body then obviously the right of private defence would not be available.

When the right of private defence of property extends to causing death (Sec-103)

The right of private defence of property extends, under the restrictions mentioned in Sec-99, to the voluntary causing of death or of any other harm to the wrong-doer, if the offence, the committing of which, or the attempting to commit which, occasions the exercise of the right, be an offence of any of the descriptions hereinafter enumerated, namely-

· Robbery

· House-breaking by night.

· Mischief by fire committed on any building, tent or vessel, which building, tents or vessel is used as a human dwelling, or as a place for the custody of property.

· Theft, mischief, or house-trespass. Under such circumstances as may reasonably cause apprehension that death or grievous hurt will be the consequence, if such right of private defence is not exercised.

When such right extends to causing any harm other than death (Sec-104)

If the offence, the committing of which, or the attempting to commit which, occasions the exercise of the right of private defence, be theft, mischief, or criminal trespass, not of any of the descriptions enumerated in the last preceding section, that right does not extend to the voluntary causing of death, but does extend, subject to the restrictions mentioned in section 99, to the voluntary causing to the wrong-doer of any harm other than death.

Commencement and continuance of the right of private defence of property. (Sec-105)

The right of private defence of property commences when a reasonable apprehension of danger to the property commences.

The right of private defence of property against theft continues till the offender has effected his retreat with property or either the assistance of the public authorities is obtained, or the property has been recovered.

The right of private defence of property against robbery continues as long as the offender causes or attempts to cause to any person death or hurt or wrongful restraint or as long as the fear of instant death or of instant hurt or of instant personal restraints continues.

The right of private defence of property against criminal trespass or mischief continues as long as the offender continues in the commission of criminal trespass or mischief.

The right of private defence of property against house-breaking by night continues as long as the house-trespass which has been begun by such house-breaking continues. 

Right of private defence against deadly assaults when there is risk of harm to innocent person (Sec-106)
If, in the exercise of the right of private defence against an assault which reasonably causes the apprehension of death, the defender be so situated that he can not effectually exercise that right without risk of harm to an innocent person, his right of private defence extends to the running of that risk.

Illustration

A is attacked by a mob who attempts to murder him. He can not effectually exercise his right of private defence without firing on the mob and he can not fire without risk of harming young children who are mingled with the mob. A commits no offence if by so firing he harms any of the children.
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